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Flawed Reforms of the
Georgian Judiciary and the
Need for Systemic Changes

Introduction

Over the last decade, the Georgian judiciary has experienced several
waves of reforms. Regardless of these efforts, judicial institutions are
still subject to internal and external influences. A lack of transparency
and accountability creates risks for individual judges’ independence
and undermines the system of real self-governance. This does not
mean, however, that the reforms carried out during this period were in
vain and had zero effect. Legislative changes have had some positive
effects, though the changes were not systemic in nature and lacked an
understanding of the specific context within the court. Fundamental
problems in the courts, such as internal corporatism, threats of
external influence, and politicisation, remain unresolved. No wave of
reform was directed at their solution and specific steps to tackle these
challenges are still needed. Namely, future reform strategies should
focus on reforming the High Council of Justice in a comprehensive
manner and diffusing its power, strengthening individual judges, and
increasing judicial accountability.

Reform of the judicial system in Georgia was one of the key priority
tasks in institutional development and good governance defined in
the 2017-2020 Agenda of the EU-Georgia Association Agreement.’
Namely, according to the Association Agenda, crucial reforms had
to ensure the complete independence of judges, strengthening the
court system’s accountability, impartiality, effectiveness, integrity,
and professionalism. Development and gradual implementation of
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the Judicial Strategy and its Action Plan were identified as priority
objectives to achieve these goals.

Based ontheserequirements,on29May 2017, after nearlyayearofwork,
the High Council of Justice of Georgia (from now on - “the Council”)
approved the 2017-2021 Judicial Strategy and its Implementation
Action Plan for 2017-2018 for the first time in Georgia’s history. Through
the participation of all three branches of government and civil society,
it was possible to develop and unanimously agree upon the long-term
reform strategy, specify directions for future reform based on the flaws
identified in the system, and design actions to address the challenges.
Consequently, the adoption of these documents was a significant step
forward in establishing a unified vision for judicial reform.?

Implementation of the 2017- 2021 Judicial Strategy
and its Action Plan for 2017-2018

The tasks outlined in the Strategy and Action Plan of the judicial
system, as of 2017, largely reflected the challenges facing the judiciary
at the time. The document practically covered all key issues needed to
ensure an independent and transparent justice system.?

Five months after the approval of the Strategy and the Action Plan,
the Council adopted the instructions for implementation of these
documents by decree. Based on the decision, the Council was
mandated to authorise the composition of the workgroups and the
Secretariat. Notably, the document was adopted behind closed doors,
and its contents became known to the stakeholders only on the day of
its approval.® Moreover, a closer look at the Strategy and Action Plan
implementation revealed that the document and its working process
were flawed and problematic. Namely, a) operation of workgroups
was unsystematic from the beginning; b) the Council instructions
stripped representatives of civil society organisations of workgroup
membership status and allowed their participation in sessions only by
decision of the workgroup members. Despite the protest and requests
submitted by the civil society to the Council, it refused to revise the
decision; ¢) the working process of these groups lacked transparency, so
stakeholders were unable to receive information about meetings with
reasonable advance notice; d) dates for publishing implementation
reports were not consistent and, in the end, the Council decided to
submit such reports once a year.®

The first and so far, the last annual report was presented by the
Council as part of the Conference of Judges, held on 25 July 2018.7 In
the summer of 2019, the Second Progress Report of the Action Plan
and the 2019-2020 Draft Action Plan were prepared and submitted
to interested parties for their comments and opinions.? Regrettably,
neither of these documents have been approved or published. Despite
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multiple requests by CSOs, the Council did not indicate the reasons for
the delay of the proceedings, nor did they specify the tentative date of
approval/publication of these documents.®

As for the implementation of the 2017- 2021 Judicial Strategy and
its Action Plan for 2017-2018, two shadow reports were presented
by CSOs from October 2017 to February 2020."° The reports assessed
those directions that were essential to strengthening the institutional
capacity of the judicial system and increasing the independence of
individual judges and concerned the most fundamental and debated
areas of judicial reform. As the monitoring process revealed:

°* The 2017-2018 Action Plan did not entail a range of substantial
and crucial issues;

®  From October 2017 to February 2020, out of 92 activities
reviewed in both reporting periods, 35 were marked as fulfilled,
31 were partially fulfilled, and 26 were unfulfilled;"’

e The workgroups met only 11 times within a year after the
adoption of the organisational instruction for implementing
the Strategy and the Action Plan'? and only three times in the
subsequent year and a half.”®

* The draft Second Progress Report, as well as the one-year
Progress Report presented to the public by the Council, was
largely technical in nature and did not contain comprehensive
information on the implementation status of the activities;"

* Activities that were fulfilled or partially fulfilled also were
mostly technical in nature, and how their implementation
affected the judiciary needs further assessment.

Consequently, after 2019, no significant effort in implementing the
2017-2021 Judicial Strategy and its Action Plan for 2017-2018 has
been made, and the Action Plan for subsequent years has not been
approved. Therefore, as the results indicate, issues envisaged in the
Judicial Strategy and their effective and full implementation has
not been a priority for the Council as well as for other branches of
government. Systemic problems prevalent in the judiciary for years
have led to a low level of public trust and criticism from professional
circles. According to public opinion surveys, for the last 10 years, no
more than 20% of the general public has been satisfied with the courts’
performance and since 2014 the numbers have been steadily going
down."® Moreover, the courts enjoy far less confidence and trust from
the public than the police or political branches of the government.’®
In this context, the working format created for implementing the
Strategy and Action Plan was an important opportunity to take
effective steps with the involvement of professional groups and
the use of international expertise for genuine improvements in the
administration of justice. Unfortunately, the Council has not paid
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sufficient attention to thoroughly implementing the Strategy and the
Action Plan, and often, concrete activities have only been formally
fulfilled. At the same time, the substantive mission of the Strategy and
the Action Plan - qualitative improvement of the administration of
justice, remained beyond interest of the agencies responsible for their
implementation.’”

What Went Wrong - Recent Developments of
Judicial Reforms in Georgia

Despite four waves of judicial reforms implemented in recent years
and a number of positive changes, significant systemic challenges
remain. The reforms have mainly addressed procedural issues while
leaving untouched the“system of influence”'® that weakens the judicial
system from within and maintains the existence of an influential group
of judges (called the “clan”). It points to the necessity of the new,
profound, effective, and timely systemic reform of the judiciary.

One such opportunity was the April 19 agreement’ (mediated by
EU representatives and signed by main political actors to defuse the
ongoing political crisis) under which Georgian authorities committed
themselves to assessing the effectiveness of previous waves of judicial
reform and adopting an ambitious new reform strategy to increase the
independence, accountability, and quality of the judicial system. This
reform was supposed to be carried out through an inclusive, cross-
party working process and the agreement presented the prospect of a
substantive improvement of the judiciary.?” However, the ruling party
did not show the will to reform the judiciary and removed the issue
of creating politically neutral institutions from the political agenda
indefinitely.

Moreover, three parallel competitionsfor 11 seats onthe Supreme Court
were opened later. Additionally, the Conference of Judges appointed
a total of six judge members to the High Council of Justice on 26 May
and 31 October 2021, respectively.?’ Meanwhile, the longstanding
vacancies for five non-judge members of the High Council of Justice
remain unfilled.

The competition for seats on the Supreme Court was conducted in a
fast and non-transparent manner and was heavily criticised by local
CSOs,?* OSCE/ODHIR,*® the EU** and the US delegations in Georgia.®
According to the assessment of the European Parliament®® and the
European Commission,?” these processes were in clear breach of the
April 19 agreement and were done in a hasty manner, without prior
announcement and the required scrutiny.

The European Union has made sharp assessments and expressed
dissatisfaction with the results of judicial reform in Georgia and has
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repeatedly warned the Government of Georgia that it would suspend
its next tranche of € 75 million due to non-compliance with the terms
of macro-financial assistance, including its failed commitment to the
judicial reform.?® In late August, the Georgian Prime Minister officially
refused the tranche. However, the EU declared that Georgia would no
longer receive another round of macro-financial assistance because
the necessary conditions for receiving these funds had not been met.?®

Instead of accepting objective criticism and making concrete steps
towards improving the situation in various ways, at the end of the past
year, the parliament adopted legislative amendments to the Organic
Law of Georgia on Common Courts, in an expedited manner, without
public involvement and consultations. The amendments addressed
many sensitive issues: it strengthened the position of the High Council
of Justice, weakened individual judges, created the possibility to
transfer them against their will, created new grounds for disciplinary
proceedings, and as a result, strengthened intra-corporatism and
clan influences.?® The Venice Commission, in its opinion®' requested
by the Parliamentary Assembly of the Council of Europe, expressed
concerns regarding the excessive haste, lack of inclusive and effective
consultations, and lack of transparency on the motives of these
amendments, which may have negatively impacted internal judicial
independence. Moreover, two constitutional complaints were filed
against these 2021 Amendments at the beginning of 2022: one by the
Public Defender’s Office and the other by five sitting judges.*?

Overall, past reforms in the Georgian judiciary can be characterised
as an incomplete attempt at an institutional modernisation of the
judiciary, ultimately creating an imitation of a positive transformation
instead of a real and systemic change. The lack of political will and
fragmented legislative initiatives in the last nine years have failed to
meet the most critical challenge pertinent to the Georgian context. In
particular, the reform did not affect the existing concentration of power
and de facto influential groups in the judiciary. Reforms especially
stalled over the past years and significantly regressed in important
areas,** which means that Georgia experienced significant setbacks in
fulfilling the Association Agreement and its implementation Agenda
for 2017-2020.

What is Needed - a Road ahead for Future Reforms
of the Georgian Judiciary

Sincethefrustration with the outcomes of the judicial reformsis evident,
Georgian civil society organisations and human rights defenders have
been advocating for radically changing the reform strategy, which
should be aimed at consensus-based management of the judiciary
and creating solid obstacles to the concentration of power.
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In June 2021, the Coalition for Independent and Transparent Judiciary
presented a new perspective on judicial reform,** which included the
necessity of the political assessment by the parliament of the existing
challenges in the judiciary. Precisely, a temporary parliamentary
commission should be set up based on which Parliament will adopt
a resolution on the legislative and practical/informal problems in
the judiciary. According to the Rules of Procedure of the Parliament
of Georgia, a temporary commission is created to carry out non-
permanent tasks of the state and/or public importance, the fulfillment
of which requires collegial consideration and resolution of the issue
presented.®® It is an effective and flexible tool for parliamentary
oversight with high political legitimacy. It works transparently
according to a strict schedule and has special levers for gathering
all necessary information.?®* Moreover, as the CSOs stressed, the
commission’s primary purpose should be a systemic evaluation of the
legislation and an assessment of the problems in practice and informal
influences that exist in the judicial system of Georgia.

Only after such a comprehensive and convincing assessment is
it possible to move to the next stage and adopt and implement an
ambitious, transparent, and effective judicial reform strategy post-
2021 based on a broad, inclusive, and cross-party reform process. It
is one of the key priorities regarding democracy, human rights, and
good governance of both the Association Agenda of 2021-2027%
and the European Commission’s recommendations to Georgia for
membership of the European Union.*® Moreover, as CSOs presented in
their action plan®® for implementing both documents, a new judicial
reform strategy and action plan must be drafted by the working group
established on an inclusive and cross-party basis. Representatives from
civil society and the Public Defender must be included. Finally, the
judicial reform strategy must be approved with broad support from
all actors. It must be focused on the elimination of informal influences
and on strengthening individual judges as well as accountability and
political neutrality of the whole judiciary.

Conclusions and Recommendations:

The 2017-2021 Judicial Strategy and its Action Plan for 2017-2018 have
not been implemented fully and in good faith because the High Council
of Justice as well as other branches of government did not prioritise the
meaningful and effective transformation of the current judicial system.
Moreover, the vision of thejjudicial reforms was non-systemicand lacked
proper contextual analysis. The rather technical essence of the Action
Plan for 2017-2018 did not provide appropriate tools for substantive
assessment of the problems in the judiciary or the real impact of
the activities envisaged by the document. Therefore, to effectively
fulfil the critical priorities of the Association Agenda of 2021-2027
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and recommendations of the European Commission, namely, to adopt

and implement an ambitious, transparent, and effective judicial reform
strategy post-2021 based on a broad, inclusive, and cross-party reform
process, the responsible agencies should carry out the following
activities:

A systemic and comprehensive evaluation of the legislation as
well as an assessment of the problems in practice and informal
influences that exist in the judicial system of Georgia;

Based on the analysis of the problems in the judiciary, develop
a new reform strategy that will be focused on creating a court
system free from political and intra-corporate influences;

The reforms envisaged by the new judicial reform strategy
should be focused on strengthening individual judges as
well as systemic reform and diffusion of power in the court
management system, especially in the High Council of Justice;

Following the new reform strategy, develop an action plan
where all necessary activities will be precisely outlined, and all
relevant bodies will take responsibility for its full and faithful
implementation.






