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Equality and Labour Relations in
Georgia: The Need for Legislative
Amendments

Introduction

Ensuring the equality of certain groups in the sphere of labour relations remains
a challenge in Georgia, in terms of legal rights as well as in practice. The legislative
framework to address discrimination was established in 2013-2014." However, exist-
ing norms do not fully respond to the existing types of discrimination and the scale of
inequality. In addition, the norms fall short of the requirements of the European an-
ti-discrimination law.? Consequently, the Public Defender® and NGOs call on the gov-
ernment to realize the need to make relevant changes.* According to the Public De-
fender’s 2017 annual report, discrimination or the encouragement of discrimination
was established in 16% of the cases heard by the Ombudsman’s office; in 70% of the
cases the proceedings have been suspended, as the party in question used an alterna-
tive remedy (court), or information (evidence) about the complaint was not provided
by the defendant.> According to the same data, the highest number of documented
rights violations occurs at the work place.® In this regard, women and persons with
disabilities face particular challenges. The employment rate for persons with disabil-
ities is still very low in the public sector (as of 2016, 0.1% of employees are persons
with disabilities) and there is no indication that this indicator is improving; exact data
from the private sector is not available.” Regarding women, inter alia - gender-based
discrimination, including frequent cases of sexual harassment at the workplace, un-
equal remuneration, termination of employment and low representation of women
in decision-making - are particularly problematic.®

Under the framework of the Association Agreement? as well as the visa liberal-
ization process'® Georgia is obliged to review the national anti-discrimination
legislation. By 2017, Georgia was responsible for implementing the following
three equality directives: (1) Racial Equality Directive (2000/43);'" (2) Employment
Equality Directive (2000/78);2 (3) Gender Equal Access to Goods and Services Di-
rective (2004/113).'3 The government has not met the agreed deadlines, however.
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In response to the above-mentioned commitments, the Parliament of Georgia is
considering government-initiated legislative amendments, which aim to imple-
ment the equality directives in the field of labour relations.’# This process rep-
resents an important opportunity for the country to create an effective legislative
framework against discrimination, based on best practices and taking into con-
sideration European anti-discrimination legal standards. Unfortunately, however,
the draft amendments do not fully meet Georgia’s obligations to the EU and are
limited to regulating the issues of minimal impact, ignoring the critical and com-
plex issues that exist in Georgian reality today.

The legislation does not acknowledge all forms of
discrimination

According to the existing legislation, in labour relations, individuals are supposed-
ly protected from direct and indirect discrimination. Furthermore, the normative
base establishes several special categories of discrimination. However, the legis-
lation ignores several forms of discrimination such as sexual harassment,'> deni-
al of reasonable accommodation, intersectional discrimination and segregation.
Amendments related to these types of discrimination are not covered by the draft
law, despite the directives’ guidelines and established practices. In addition, it is
problematic that the corresponding labour legislation regulating the civil service
does not mention discrimination issues - which will not be addressed by the
planned legislative amendments.

Disregarding sexual harassment as a form of
discrimination

Georgian legislation does not define sexual harassment as a form of discrimination
and does not create the necessary mechanisms to fight against it. Consequently there
is no clear punishment for unwanted verbal, non-verbal or physical acts of a sexual
nature, which intend or cause harm to human dignity, namely by creating an intimi-
dating, hostile, degrading, humiliating or offensive environment (which is a classical
definition of sexual harassment). Despite the extent of sexual harassment in Georgia,
the detection rate of such cases is low. This is encouraged by the fact that sexual ha-
rassment is not considered a form of discrimination by Georgian legislation,® which,
in itself, contradicts the EU Equality Directives.'” Georgia has also undertaken the re-
sponsibility to prohibit sexual harassment under the Istanbul'® Convention, Conven-
tion on the Elimination of All Forms of Discrimination against Women, 19 Convention
on Discrimination in Employment and Occupation.?°

Due to the high risk of sexual harassment in the labour market,?" a significant
number of European Countries (for example, Germany, Ireland,?? Croatia, Poland,
Czech Republic, Spain) not only acknowledge sexual harassment as a form of dis-
crimination, but also hold employers legally responsible in case they do not take
active measures against sexual harassment. Such an approach is not reflected in
Georgian legislation. Consequently, it is important that all future legislation takes
into account the concept of sexual harassment and creates effective protection
mechanisms/regulations.
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Disregarding the denial of reasonable
accommodation as a form of discrimination

Georgian legislation does not take into account the principle of reasonable ac-
commodation in the field of labour and does not consider the denial of reason-
able accommodation as a form of discrimination. Obviously, this is a major legal
shortcoming for the realization of the equal rights’ of vulnerable groups, including
persons with disabilities. The problem becomes even more serious in the current
context, i.e. the fact that the current legislation and practices are ineffective in
terms of including persons with disabilities in the labour market.?3

The realization of the principle of reasonable accommodation implies making
the necessary and appropriate modifications and corrections at the work place
for individual employees whenever it does not cause irreversible and unjusti-
fied difficulties for the employer. The Employment Equality Directive (2000/78)
acknowledges the principle of reasonable accommodation and calls on Georgia
to implement it.2 Furthermore, Georgia acknowledges the denial of reasonable
accommodation as a form of discrimination as it ratified the Convention on the
Rights of Persons with Disabilities (CRPD). However, to date, the principle has not
been included in the current legislation and corresponding policies.?®

It is essential that labour and anti-discrimination legislation reflect the minimum
requirements of both the directive and the convention: take into account the prin-
ciple of reasonable accommodation; and establish a denial of reasonable accom-
modation as a form of discrimination.

Weak and ineffective mechanisms for the
implementation of the anti-discrimination policy

For years, the inefficiency of the protection mechanisms against discrimination
has weakened the anti-discrimination policy — a problem that is manifested in the
limited mandate and the insufficiency of enforcement mechanisms. So far, exist-
ing mechanisms for addressing discrimination are limited to the Public Defender
Office and the Court of Georgia. The Labour Conditions Inspection Department,
which is a newly created inspection body, cannot use its labour rights’inspection
mandate in practice and thus is unable to identify and respond to cases.?®

The Public Defender’s Office is a national equality body. Several important cir-
cumstances contribute to its inefficiency, including the fact that the legislation
does not oblige private parties to provide information to the Public Defender. The
Public Defender does not have the right to use sanctions and cannot even ensure
that private companies/parties implement its recommendations. In addition, the
3-month period for applying to the court makes it impossible to use the Public
Defender’s mechanism: the Public Defender suspends proceedings when the dis-
pute is pending in court. Victims often choose to address the court. Consequently,
the Public Defender terminates proceedings when there is a court decision on
the case. On the other hand, the time frame to address the court, notably three
months, is unreasonably short and is an obstacle for the victim in question to fully
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prepare a case outlining discrimination.?’

The Labour Conditions Inspection Department, which has been formed as a re-
sponsible organ for ensuring labour safety, is not a proper instrument for rights
protection, as its powers do not apply to a large scale of labour rights, including
the identification of discrimination cases. Thus, its mandate is significantly restrict-
ed, both in terms of its areas of work and the spheres where its authority is exer-
cised.

Therefore, the existing system against discrimination does not fulfil its main re-
sponsibility to identify instances of discrimination and adequately address them
- which undermines the effectiveness of Georgia’s equality policy. The establish-
ment of mechanisms to protect human rights is not a self-sufficient goal in itself;
it is also essential to ensure the policy’s efficiency and effectiveness, which can
only be achieved by providing appropriate enforcement mechanisms. The need
for strong enforcement mechanisms has been identified by NGOs?® as well as the
Public Defender, who included it in the 2015 legislative proposal,?® which has not
yet been discussed by parliament.3°

Considering these challenges, it is important to increase the mandate and effi-
ciency of anti-discrimination mechanisms.

Recommendations
Based on the above, the following recommendations are being put forward:
To the Parliament of Georgia:

e  Georgian legislation is expanded to include sexual harassment, denial of rea-
sonable accommodation, intersectional discrimination and segregation as
forms of discrimination and to establish the responsibilities of an employer
to prevent and address sexual harassment;

e  The framework of the anti-discrimination regulation is enlarged to include
the entire public sector;

e  The mandate of the Labour Conditions Inspection Department and the Pub-
lic Defender should be enhanced by an effective enforcement mechanism,
including the ability to use sanctions.

To the Parliament of Georgia and Ministry of Labour, Health and Social Affairs of
Georgia:

e In order to create an appropriate enforcement mechanism, the Department
of Labour Conditions Inspection should be given the mandate to respond to
all cases of discrimination.
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